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RECENT CASE NOTES 571 

Waters and Watercourses — Obstruction by Natural Cause — Action for 
Failure to Remove. — A natural watercourse was obstructed at a point on the 
defendant's land by falling trees and accumulated debris due to natural causes. 
This obstruction, followed by heavy rains (not sufficiently unusual to constitute 
an "act of God"), caused the stream to overflow the lands of the plaintiff, an 
upper riparian owner. In an action for the resulting damage, the petition alleged 
that the defendant, though notified of the obstruction, had failed and refused 
to remove it, and had also refused the plaintiff's request for permission to 
enter and remove it at his own expense. Held, that on these facts the plaintiff 
was entitled to recover. Parrish v. Parrish (1917, Ga.) 94 S. E. 315. 

Where the course of a natural stream is obstructed or altered by natural 
causes, the change in conditions may of course be either sudden or gradual. In 
the case of gradual changes it is almost a necessary result of the law of accre- 
tion that none of the property owners affected may restore pre-existing conditions 
without the consent of all others interested. This is especially obvious in cases 
of slow lateral movement of the channel. Holcomb v. Blair (1903, Ct. App.) 

25 Ky. L. Rep. 974, 76 S. W. 843; but see contra, Gulf, etc., Ry. Co. v. Clark 
(1900, C. C. A. 8th) 101 Fed. 678 and dictum in Johnk v. Union Pac. R. R. Co. 
(1916) 99 Neb. 763, 766; 157 N. W. 918, 919. The same rule has been applied 
to the accumulation of sand or gravel banks in the bed of the stream. Withers 
v. Purchase (1889, Ch. D.) 60 L. T. N. S. 819; see also Rood v. Johnson (1853) 

26 Vt 64, 72. On the other hand, when there is a sudden change of channel, 
authorities are apparently agreed that the owner on whose land the diversion 
occurs may, if he so elects, restore the former conditions. Pierce v. Kinney 
(1869, N. Y. Sup. Ct.) 59 Barb. 56; Yazoo, etc,, R. R. Co. v. Brown (1911) 99 
Miss. 88, 54 So. 804. The existence of a similar privilege in the case of obstruc- 
tions appears never to have been questioned. The landowner must act, how- 
ever, before new rights have become fixed in reliance on the permanence of the 
new conditions. Woodbury v. Short (1845) 17 Vt. 387; Morningstar v. Young 
(i860) 2 Oh. Dec. (Reprint) 294; cf. Johnk v. Union Pac. R. R. Co., supra. 
The landowner has therefore the privilege in certain cases of restoring former 
conditions, but no authority has been found which recognizes any duty on him 
to do so, or any responsibility for the damage to his neighbor if he does not, 
and there are strong dicta and at least one decision to the contrary. Price v. 
Kinney, supra (gravel bank "chiefly produced by a flood") ; see Jones v. 
Turner (1866, N. Y. Sup. Ct.) 46 Barb. 527, 534. On the remaining question 
whether an upper or lower riparian owner may enter on the land where the 
obstruction or diversion occurred, and do for himself what the owner of that 
land is under no duty to do, the authorities are meagre and not wholly in 
agreement. See Wholey v. Caldwell (1895) 108 Cal. 95, 41 Pac. 31 (change of 
channel— denied) ; Prescott v. Williams (1843, Mass.) 5 Met. 429 (accumulation 
of debris— allowed). But the recognition in the principal case of such a right 
on the plaintiff's part would not give him a cause of action for the mere refusal 
of a permission which the law would supply. His remedy would have been 
to exercise his privilege to enter and remove the obstruction, or if forcibly pre- 
vented, to sue for such damages as proximately resulted from the prevention, 
or seek an injunction against further interference, or both. 



Workmen's Compensation Act— "Good Samaritan" as Employee.— The 
driver of a coal cart, an employee of the defendant, being unable himself to 
release his cart, which had been mired in the road-side mud, called upon the 
plaintiff, a mere passerby, to assist him. While rendering the assistance thus 
requested, the plaintiff received a serious injury. Held, that he was an employee 
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of the defendant within the compensation act. State v. District Court (1917, 
Minn.) 165 N. W. 268. 

An essential element of the relation of master and servant is the submission 
by the servant to the direction of the master. Labatt, Master and Servant, sec. 
2. The relation is a contractual one, and to entitle one to the special benefits 
arising out of it, both at common law and under the various compensation acts, 
there must be a contract of employment, either express or implied. Atlantic, 
etc., R. R. Co. v. West (1905) 121 Ga. 641, 49 S. E. 711; Sibley v. State (1915) 
89 Conn. 682, 96 Atl. 161. Hence, one who is injured while assisting an 
employee at his request is not compensated unless that employee had the appar- 
ent authority to create that contractual relation on behalf of his employer. 
Under ordinary circumstances, an employee has not this power. Flower v. 
Pennsylvania R. R. Co. (1871) 69 Pa. St. 210; Mickelson v. New East Tintic Co. 
(1900) 23 Utah, 42, 64 Pac. 463; Yazoo & M. V. R. Co. v. Stansberry (i9 J o) 
97 Miss. 831, 53 So. 389. In an emergency, however, when immediate action is 
required in the employer's interest, and there is no fellow-employee present and 
ready to assist, most courts recognize such a power by implication. Central Trust 
Co. of N. Y. v. Texas & St. L. Ry. Co. (1887, C. C. E. D. Mo.) 32 Fed. 448; 
Louisville & N. R. Co. v. Ginley (1897) 100 Tenn. 472, 45 S. W. 348; but see 
Blair v. Grand Rapids R. R. Co. (1886) 60 Mich. 124, 26 N. W. 855. And in 
such cases, the assistant may be a fellow servant, although he intends his ser- 
vices to be temporary and gratuitous. Johnson v. Ashland Water Co. (1888) 
71 Wis. 553, 37 N. W. 823 ; Aga v. Harbach (1905) 127 Iowa 144, 102 N. W. 
833. The decision in the principal case is, however, open to question, since it 
does not appear in the report whether the assistant had submitted to the direc- 
tions of the driver. Granting, however, that the relation of master and servant 
did exist, recovery in the principal case was possible only because the Minnesota 
statute, unlike many compensation acts, does not bar casual employees from its 
operation, when the work in which they are engaged is in the usual course of 
the employer's business. State v. District Court (191S) 131 Minn. 352, 155 N. 
W. 103. See Thompson v. Twiss (1916) 90 Conn. 444, 449; 97 Atl. 328, 331. 

Wills — Revocability — Effect of Contract to Devise. — The probate court 
admitted to probate as a will an instrument which was in form a deed, reciting 
a present consideration and conveying all the property the grantor should own 
at her death to her husband, with the proviso that "this is to take effect only 
in case of my death prior to that of my husband." Following the state practice 
permitting a person who has not contested a will in the probate court to do so 
by bill in chancery, the beneficiaries under a will later in date brought their 
bill to set aside the probate of the earlier instrument, a copy of which they 
incorporated in their bill. Held, that a demurrer to the bill was good, since 
the earlier will, being based upon a valuable consideration, was irrevocable ; also 
that a court of equity would not act to set aside the probate, since it would then 
have to decree a trust in the husband's favor, and thus render its own action 
nugatory. Walker v. Yarbrough (1917, Ala.) 76 So. 390. 

See Comments, p. 542. 

Witnesses— Competency— Former Conviction of Felony.— Upon the trial, in 
the United States District Court for the Eastern District of New York, of two 
defendants charged with conspiring to receive property stolen from "duly 
authorized depositories of United States mail matter" in violation of a federal 
statute, the prosecution offered the testimony of one Broder, who had formerly 
been sentenced for forgery in a state court of New York and had served a term 
therefor. This testimony was received over objection, and the defendants 



